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I. INTRODUCTION
The employer scolded me for not taking the child to the park ...
So, she grabbed me by the hair, slapped me and punched my arm.
She grabbed my things and threw them on the floor yelling and
stomping on them. She said that I was born to be a servant, not a
nanny. And that Domestic Workers United didn't know what
they were talking about because I did not have rights.
The harsh working conditions of domestic workers in the United
States is not a new issue, but it is an unresolved one. About 100 million
women migrate each year.2 A large number of these women find
themselves marginalized in "women's work," including domestic work,
elderly care and child care.
Their presence is nearly invisible: they live and work in private
homes, employed by individuals, and often do not interact with any
other workers. They work day and night, with no set hours for personal
time. In fact, one report indicates that "workers' isolation is so extreme
and the culture of fear created by their employers through explicit
threats and/or psychological domination is so great that the workers
believe they will suffer serious harm if they leave their jobs . . . ."
Because domestic work is frequently regarded as "unskilled labor,"
tasks such as cleaning, washing dishes and making beds are deemed
trivial and relatively effortless. Historically, these duties belonged to
housewives, who were certainly not receiving pay. 4 Consequently,
many state and federal labor laws do not apply to domestic work.
In addition to the unfavorable working circumstances, domestic
workers face another threat: revocation of their visa or worse,
deportation. Domestic workers are mostly foreign-born, originating
from countries such as the Philippines and Indonesia. There are special
1. Testimony of Domestic Workers Before the New York State Assembly Committee on
Labor, 2008 Legis. 23 1st Sess. 62, at 5-6 (N.Y. 2008), http://domesticworkersunited.org/medial
files/206/Domestic-Workers-testimonies.pdf [hereinafter Workers' Testimony] (statement of
Angdlica, Nanny and Housekeeper in Manhattan) (last visited Jan. 19, 2012).
2. Swept Under the Rug: Abuses Against Domestic Workers Around the World, 18 HUM.
RTS. WATCH 3 (2006), http://www.hrw.org/sites/default/files/reports/wrdO/706webwcoverpdf
[hereinafter Swept Under the Rug].
3. Hidden in the Home, 13 HUM. RTs. WATCH 1 (2001), http://www.hrw.
org/en/reports/2001/06/01/hidden-home [hereinafter Hidden in the Home].
4. Kristin Kalsem & Verna L. Williams, Social Justice Feminism, 18 UCLA WOMEN'S
L.J. 131, 188 (2010) ("[D]omestic service was a private relationship that did not need to be
regulated because this work, which typically was performed by women, was not 'real work ...
and .. . women did not work to support their families."') (quoting Brief for Urban Justice Center
et al. as Amici Curiae Supporting Respondents at 3, Long Island Care at Home v. Coke, 127 S.
Ct. 2339 (2007) (No. 06-593)).
5. Swept Under the Rug, supra note 2, at 2; see also Home is Where the Work is: Inside
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visa categories for them, such as the A-3 visa to work for ambassadors,
diplomats and public ministers, 6 the G-5 visa to work for officers and
employees of international organizations, and the B-1 visa to work for
U.S. citizens who reside abroad, but are visiting the U.S. or nonimmigrant visitors in the United States.' In 2007, 6,444,285 A visas

New York's Domestic Work Industry, 2006 DOMESTIC WORKERS UNITED 10 (2006),
http://www.domesticworkersunited.org/media/files/215/homeiswheretheworkis.pdf [hereinafter
Home is Where the Work is] (indicating that 99% of domestic workers in New York are foreignborn and 95% are people of color).
6. Immigration & Nationality Act, 8 U.S.C.A. § 1101(a)(15)(A)(iii) (2010).
7. Id. §101(a)(15)(G)(v) (2010).
8. Id. § 101(a)(15)(B) (2010). See also Visitor Visas, U.S. DEP'T OF STATE,
http://travel.state.gov/visa/temp/types/types_1265.html ("The visitor visa is a type of
nonimmigrant visa for persons desiring to enter the United States temporarily for business (B-1)
or for pleasure, tourism or medical treatment (B-2).").
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were issued for foreign government officials, 3,318,802 B-1/B-2 visas
for business or pleasure and 40,693 G visas for international organization representatives. 9 Although the numbers for the year 2009 are lower,
they are still subject to change because the table was created in 2009,
and it did not comprise all the numbers for that year.' 0
The threats of deportation, coupled with language and cultural
barriers and the concealed nature of the work paint a dreary picture for
domestic workers. Additionally, the fact that most domestic workers are
women calls for further protection. Women have traditionally faced
discrimination in the workforce, and this lack of protection predictably
affects them. Nevertheless, with an increasing number of professional
women entering the workforce, there is a demand for help in the home.
Domestic workers seeking jobs in the United States are vulnerable to
illegal trafficking, sexual exploitation, involuntary prostitution and other
dangerous situations." According to some feminist scholars, domestic
work is the primary form of work for female migrants around the
world.12 There is also concern for the women's health and safety
Table XVI(A)
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9. Classes of Nonimmigrants Issued Visas, U.S. Dep't of State, http://www.travel.
state.gov/pdflMultiYearTableXVI.pdf (last visited Jan. 19, 2012).
10. Id.
11. Hidden in the Home, supra note 3, at 12-13.
12. Janie A. Chuang, Achieving Accountabilityfor Migrant Domestic Worker Abuse, 88
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because they often perform chores throughout the day without a break.13
Because their work is often viewed as standard household chores
instead of a profession, employers do not provide healthcare benefits or
any type of healthcare insurance. 14 Also, whether due to negative
opinion about women, migrants, or both, domestic workers are systematically devalued and abused by their employers.' 5
Although this Note focuses on the lack of protection for domestic
workers in the United States, this issue calls for international attention.
Large numbers of domestic workers leave their home countries for
various reasons such as favorable migration policies, lack of work, and
a general lack of independence back home.' Certain countries like the
Philippines and Guatemala are known as "sender" countries because of
the huge amount of domestic workers originating from them. 17 In other
countries such as Indonesia and Sri Lanka, women make up 60-80% of
all migrants.' 8 In fact, between 1960 and 2005, an additional sixty
million females migrated internationally.19 The policies of these
countries certainly need to be examined so that women stop seeing
migration as the only way to achieve their personal and financial goals.
Due to the vast globalization over the past two decades, this is not a
country-by-country issue, but rather an international problem which
needs international attention.
In Part I, I examine the federal labor laws that should, but currently
do not, apply to domestic work. The plaintiffs who have challenged
these laws have not succeeded, largely because courts give deference to
Congress in regulating and protecting workers. In Part II, I analyze the
N.C. L. REv. 1627, 1630 (2010) (quoting RHACEL SALAZAR PARRE&AS, THE FORCE OF
DOMESTICITY: FILIPINA MIGRANTS AND GLOBALIZATION 3 (2008)).

13. Id. at 1632.
14. Swept Under the Rug, supra note 2, at 42.
15. See generally Nancy Zarate Byrd, The Dirty Side of Domestic Work: An
UndergroundEconomy and the Exploitation of Undocumented Workers, 3 DEPAUL J. FOR Soc.
JUST. 246 (2010) (arguing that negative sentiments toward immigrant, unskilled women may
hinder efforts to treat them equal to American employees).

16. Donna Young, Working Across Borders: Global Restructuring and Women's Work,
2001 UTAH L. REv. 1, 58 (2001).
17. See generally John Enriquez Andres, Note, The Raiding of the Pearl: The Effects of
Trade Liberalization on Philippine Labor Migration, and the Filipino Migrant Worker's
Experience, 10 RUTGERS RACE & L. REv. 523 (2009); see also Theresa Lawson, Note, Sending

Countries and the Rights of Women Migrant Workers: The Case of Guatemala, 18 HARv. HUM.
RTS. J. 225 (2005).

18. Informal Workers in Focus: Domestic Workers, WOMEN ININFORMAL EMPLOYMENT:
GLOBALIZING AND ORGANIZING (WEIGO) (2008), http://wiego.org/files/resources/files/WIEGO
Domestic Workers_0.
19. Trends in Total Migrant Stock: The 2005 Revision, U.N. DEP'T OF ECON. & Soc.
AFFAIRS (2006), available at http://www.un.org/esa/population/publications/migrationfUNMig
rantStockDocumentation_2005.pdf (last visited Jan. 19, 2012).
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efforts of a number of states and localities to protect domestic workers.
One example is New York, which in 2010 became the first state to pass
a Domestic Workers' Bill of Rights setting minimum wage and maximum working hours. 20 Finally, I conclude that local efforts to lobby the
local and state legislatures are more effective than implementing new
federal labor laws. Indeed, the courts have systematically refused to
apply the Fair Labor Standards Act (FLSA and the National Labor
Relations Act (NLRA) to domestic workers. Given the recent success
of state laws protecting domestic workers, this is the preferred avenue
for reform.
II. FEDERAL LABOR LAWS

There are a number of federal laws that regulate working conditions,
minimum wage and overtime pay for workers. However, these labor
laws either exclude domestic workers from their protection, or if they
do include them, are largely not followed by employers. Further, courts
have also denied domestic workers' claims based on these laws.
The term "domestic worker" is not clearly defined in any federal
law. Thus, it was left to the judiciary to term, "and one court defined it
as one who is hired to perform household chores of a nature generally
performed by household members." 2 2 The mere fact that domestic
employment is equated with work "generally performed by household
members" should be an indicator of the significance of domestic work
under federal law.
A. FairLabor StandardsAct (FLSA)
The function of the FLSA is to set minimum standards of
employment conditions in industries affecting interstate commerce. 2 3
The FLSA also refers to domestic work as "affect[ing] interstate
20. Albor Ruiz, Domestic Workers Bill of Rights Finally Grants Protection for Over
200,000 People,N.Y. DAILY NEWS (Sept. 2, 2010), availableat http://articles.nydailynews.com/
2010-09-02/local/27074242 1 labor-laws-rights-law-immigrant-women; see also Domestic
Workers' Bill of Rights, N.Y. DEP'T OF LABOR, http://www.labor.ny.gov/legal/domesticworkers-bill-of-rights.shtm [hereinafter Workers'Bill ofRights] (last visited Jan. 19, 2012).
21. See generallyAdam J. Hiller & Leah E. Saxtein, Note, Falling Through the Cracks:
The Plight of Domestic Workers and Their Continued Search for Legislative Protection, 27
HOFSTRA LAB. & EMP. L.J. 233 (2009) (arguing that the federal government must remedy its
own shortcomings in protecting domestic workers).
22. Deborah F. Buckman, Annotation, Validity and Construction of "Domestic Service"
Provisions of Fair Labor Standards Act, 165 A.L.R. FED. 163, § 2(a) (2000) (quoting Marshall
v. Cordero, 508 F. Supp. 324, 325 (1981)).
23. Fair Labor Standards Act, 29 U.S.C.A. § 202 (West 2006).
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commerce." 24 Sections 206 and 207 of the Act also apply specifically to
domestic work. Section 206 states, in part, that an employee "who in a
workweek is employed in domestic service in a household shall be paid
wages at a rate not less than the wage rate in effect."2 5
While the FLSA does refer to domestic workers, the breadth of this
inclusion is unclear. The courts have played the interpretative role in
defining protection for domestic employees. 26 Thus, unlike other
professions undoubtedly covered by the Act, with clear guidelines,
domestic workers fall to the mercy of the courts' jurisprudence.
In Marshall v. IntraWorld Commodities Corp., the court held that
domestic work includes "washing] clothes[,] ironing, set[ting] the
table,

. . .

and washing dishes."

The court further held that a live-in

employee who performs those tasks must be paid overtime wages.28 A
year later, in Marshall v. Cordero, the court defined domestic labor as
"work, but for the availability of outside paid help and the economic
means of the home owner to compensate the same, would be done by
tradition and necessity in every household in the United States by
members of that family unit., 29 Amusingly, the court thanks Congress
"in its infinite wisdom" for choosing not to elaborate in the Act as to

24.

Id. The Act reads in relevant part:
The Congress finds that the existence, in industries engaged in commerce or
in the production of goods for commerce, of labor conditions detrimental to
the maintenance of the minimum standard of living necessary for health,
efficiency, and general well-being of workers (1) causes commerce and the
channels and instrumentalities of commerce to be used to spread and
perpetuate such labor conditions among the workers of the several States;
(2) burdens commerce and the free flow of goods in commerce; (3)
constitutes an unfair method of competition in commerce; (4) leads to labor
disputes burdening and obstructing commerce and the free flow of goods in
commerce; and (5) interferes with the orderly and fair marketing of goods in
commerce. That Congress further finds that the employment of persons in
domestic service in households affects commerce.

Id.
25. Id. § 206(f).
26. See Marshall v. Intraworld Commodities Corp., 24 Wage & Hour Cas. (BNA) 860,
1980 WL 2097, at *1 (E.D.N.Y. 1980); Marshall v. Cordero, 508 F. Supp. 324, 325 (D.P.R.
1981).
27. Marshall,24 Wage & Hour Cas. (BNA) 860, 1980 WL 2097, at *1.
28. Id. at 3. Under 29 U.S.C. § 213(b)(21), claimant, to the extent he did only domestic
service during a work week and lived in the household, would not be entitled to the time and
half for overtime. However, where both exempt and non-exempt types of work are performed
during a work week the entire work is treated as non-exempt. Skipper v. Superior Dairies, Inc.,
512 F.2d 409, 411 (5th Cir. 1975).
29. Cordero,508 F. Supp. at 325.
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what domestic service includes. 30
A mere inclusion of domestic employees in the Act without any
specific definition as to what constitutes domestic labor is lacking in
offering any real protection. The domestic employees are thus left on
their own to figure out whether they have a claim for minimum or
overtime wages. Because many of them are uneducated, foreign-born
women, this opportunity is simply not available. For example, statistics
show that in California, 23% of domestic workers reported wages below
the poverty line, while 11% reported wages below the minimum wage.31
Similarly, 41% of domestic workers in New York City alone are paid

low wages. 32
B. NationalLabor Relations Act (NLRA)
The NLRA grants employees the right to organize and bargain.
Congress recognized that:
The inequality of bargaining power between employees who do
not possess full freedom of association or actual liberty of
contract, and employers who are organized in the corporate or
other forms of ownership association . . . tend[] to aggravate

recurrent business depressions, by depressing wage rates and the
purchasing power of wage earners in industry and by preventing
the stabilization of competitive wage rates and working
conditions within and between industries. 33
The NLRA however restricts this right to "any individual
employed ... in the domestic service of any family or person at his
home, or any individual employed by his parent or spouse." 34 There
have been debates over other exclusion of other workers from the
NLRA as well, including illegal aliens. 35 In response, the U.S. Supreme
Court decided that illegal aliens were in fact protected by the Act.36
Because domestic workers are expressly exempted from the Act, no
known case has challenged it.
30. Id.
31. Behind Closed Doors: Working Conditions of Cahfornia Household Workers,
DATACENTER (2007), http://www.datacenter.org/reports/behindcloseddoors.pdf [hereinafter
Behind ClosedDoors].
32. Home is Where the Work is, supra note 5, at 2.
33. 29 U.S.C.A. § 151 (West 2010).
34. Id. § 152(3).
35. See John W. Sagaser, Rights Without A Remedy-Illegal Aliens Under the National
LaborRelations Act: Sure-Tan, Inc. and Surak Leather Company v. NLRB, 27 B.C. L. REv. 407
(1986), http://lawdigitalcommons.bc.edulcgilviewcontent.cgi?article=1 821 &context-bc1r.
36. Id. at 410; Sure-Tan, Inc. v. N.L.R.B., 467 U.S. 2803, 2808 (1984).
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The lack of protection for domestic workers under the NLRA plays
on the lack of actual enforcement of the FLSA. If a domestic worker
does not have a right to collectively bargain, strike or picket, how can
she become aware of her rights to minimum wages, overtime wages and
maximum hours? Armed with the FLSA and the NLRA, Congress has
proved successful in denying a group of workers basic rights pertaining
to their employment. Add the private nature of domestic work, and you
have a completely undetected, unprotected and vulnerable employee.
The reasoning for excluding domestic workers from the NLRA has
been contemplated by scholars. First is the administrative ease
argument: allowing domestic employees to bargain would be administratively difficult for the courts. 37 Second, domestic workers are viewed
in a different way from persons employed in traditionally structured
38
environments, where a collective voice is deemed necessary.
Domestic employees are often the sole employee of a family, where
collective bargaining is logistically impossible. A third reason may be
the timing of the passing of the NLRA. In the 1930s, Congress's focus
was on the dangerous and hazardous jobs in factories, where long hours
and lack of health and safety measures posed a risk to many of
America's employees. The focus was not on the private home, where
most domestic workers were African American women. In fact, a
Washington D.C. "1930 census indicated that eighty-five percent of
domestic employees were [African American]." 39 Congress's reluctance
at that time to guard minorities and women is reflected in the NLRA
exemption on domestic workers.
Today, no amendments are in si ht to the NLRA. However, action at
the state level is not pre-empted, and should thus be encouraged.
Indeed, agricultural workers, who are also exempted from the NLRA,
have received protection under a number of state laws. 4 1 Noting the
difficulty of domestic employees to find other domestic employees and
together lobby the state legislature, they must often depend on alreadyorganized groups nearby.

37. S. REP. No. 74-573, at 7 (1935), reprinted in 2 LEGISLATIVE HISTORY OF THE
NATIONAL LABOR RELATIONS ACT OF 1935, at 2306 (1985).

38. Peggie R. Smith, Organizing the Unorganizable: Private Paid Household Workers
andApproaches to Employee Representation, 79 N.C. L. REV. 45, 62-63 (2000).
39. Id. at 65.
40. Id. at 60. The issue of preemption is unresolved, but courts have held that the NLRA
does not preempt state law in regards to protecting groups excluded by the NLRA. Id. at n.67.
41. Id. at 61.
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C. William Wilberforce Trafficking Victims ProtectionReauthorization
Act (WWTVPRA)
In 2008, the President signed the WWTVPRA into law and
amended some of the regulations applicable to migrant workers.4 2
Because the majority of domestic workers are foreign migrants, this
may be a possible avenue for protection. The WWTVPRA amends the
previous Traffic Victims Protection Act of 2000.43 Although both acts
deal generally with trafficked persons in any type of scenario, under
WWTVPRA several important sections apply specifically to domestic
workers under A-3, G-5, and B-1 visas.
1. New Protections for Domestic Workers at Consular Offices
WWTVPRA, in conjunction with Section 1375(b) of the
Immigration and Nationality Act (INA) requires that an information
pamphlet describing the legal rights of migrant workers be distributed to
governmental agencies, non-governmental agencies, and foreign labor
brokers." Also, the consular officer interviewing the domestic worker
must:
(A)(i) confirm that the alien has received, read, and understood
the contents of the pamphlet described in subsections (a) and (b);
and
(ii) if the alien has not received, read, or understood the contents
of the pamphlet described in subsections (a) and (b), distribute
and orally disclose to the alien the information described in
paragraphs (2) and (3) in a language that the alien understands;
and
(B) offer to answer any questions the alien may have regarding
the contents of the pamphlet described in subsections (a) and

(b).45
Some of the legal rights included in the pamphlet are: illegality of
slavery and peonage, legal rights of workers under U.S. federal and
state law, right of access to immigration and labor rights groups, and
42.
VIcTIMs

U.S. DEP'T OF STATE, Pub. No. 056534, WILLIAM WILBERFORCE TRAFFICKING
PROTECTION REAUTHORIZATION ACT OF 2008, http://travel.state.gov/visa/laws/

telegrams/telegrams_4542.html [hereinafter DOS WWTVPRA] (last visited Jan. 19, 2012).
43. See 22 U.S.C.A. § 7106 (2000).
44. William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008,
Pub. L. No. 110-457, § 202, 122 Stat. 5044, 5055-56 (2008) (codified as amended at 8 U.S.C.A.
[hereinafter
http://www.justice.gov/olp/pdf/wilberforce-act.pdf
§
1375b(a)(l)-(2)),
WWTVPRA].
45. Id.
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right to seek redress against an employer without retaliation.4 6
There are several problems with this section of the WWTVPRA.
First, the requirement that consular officers provide migrants with
certain information is hardly enforceable. Consular officers are notoriously independent and enjoy certain diplomatic immunities.47 Further,
with around 196 countries in the world, the volume of United States
consular offices renders close oversight impractical. Thus, close
compliance with the information requirements is problematic. Second,
the very nature of migrants for domestic work makes it difficult to
ascertain the exact information they receive. Although the WWTVPRA
requires that the consular officer make sure that the migrant understands
his or her rights, whether that person actually understands them is a
different question. Domestic workers are often uneducated, illiterate,
poor women, who, in eagerness to get to the United States, may indicate
their full understanding of rights despite the fact being otherwise. Also,
many of these women are employed through international labor
agencies that may advise them to nod "yes" at the consular officer so
that they get through. Third, once in the United States, domestic
workers are often not aware of their legal rights. Although the
WWTVPRA requires that pamphlets be distributed to nongovernmental advocacy organizations and be posted on the websites of
the Department of Labor, the Department of Justice and the Department
of Homeland Security, 48 domestic workers most likely never get to see
them. Given the horrendous situations many domestic workers find
themselves in, internet access is the least of their dilemmas. Also,
because most women are the sole, live-in domestic worker for a family,
they do not get the chance to interact with other domestic workers.
Thus, lack of interaction leads to lack of information.

46. Id.
47. U.S. Dep't of State, Pub. No. 11106, Foreign Consular Offices of the United States
viii (2006), www.state.gov/s/cpr/rls/fco/cl8691.htm (last visited Jan. 19, 2012).

§

This limited form of immunity, generally referred to as "official acts
immunity" or "functional immunity," must be asserted in court as an
affirmative defense and is subject to court determination . . . [S]uch

individuals may not be arrested or detained pending trial, except in the case
of a grave crime and pursuant to a decision of a competent judicial
authority.
Id.
48.

Id. § 202(d)(1).
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2. Protection for Domestic Workers Accompanying Diplomats
As previously noted, Foreign diplomats and other officials may
bring domestic workers along with them to the United States under A-3
and G-5 visas. Because these officials enjoy a high degree of immunity,
there have been numerous instances involving domestic worker abuse
and consequently, lack of redress.49
The WWTVPRA mandates that there be an employment contract
between the foreign diplomat and domestic worker, for purposes of
obtaining or renewing the A-3 or G-5 visa.50 The contract must contain
the following:
(A) an agreement by the employer to abide by all Federal, State,
and local laws in the United States;
(B) information on the frequency and form of payment, work
duties, weekly work hours, holidays, sick days, and vacation
days; and
(C) an agreement by the employer not to withhold the passport,
employment contract, or other personal property of the
employee. 5 1
Further, the consular officer must conduct an interview with the
domestic servant outside the presence of the employer to discuss the
contents of the contract. 52 Though on its face, the contract requirement
and review should protect domestic workers against employer abuse,
they lack enforcement while in the United States. The employer is not
legally bound to follow the contract because there is no right of action
for the domestic employee based on failure to fulfill the contract.53
Some protection however may be offered by the new record keeping
requirements, which was not available in the previous Traffic Victims
Protection Act of 2000. The WWTVPRA now requires that the consular
49. Gonzales Paredes v. Vila, 479 F. Supp. 2d 187, 191 (D.D.C. 2007) ("[A]ny action or
proceeding brought against an individual who is entitled to immunity with respect to such action
or proceeding under the Vienna Convention on Diplomatic Relations . . . shall be dismissed.")
The court also stated that the domestic worker plaintiff had no recourse in the United States
against her diplomat employer. Id. at 194. See also Chuang, supra note 12, at 1641-42.
50. WWTVPRA, supra note 44, § 203.
5 1. Id.
52. Id. No waiver of the interview requirement is available for an A-3 or G-5 applicant,
even if the applicant was previously issued a visa in the same classification based on
employment by the same employer. DOS WWTVPRA, supra note 42, 1 9; see also
WWTVPRA, supra note 44, § 202(a)(3)(b)(1)(B).
53.

ANDOLAN ORG. S. ASIAN WORKERS ET AL., DOMESTIC WORKERS' RIGHTS IN THE

UNITED STATES: A REPORT PREPARED FOR THE U.N. HUMAN RIGHTS COMMITTEE 5 (n.d.),

http://www.law.unc.edu/documents/clinicalprograms/domesticworkersreport.pdf.
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offices maintain information about when the worker entered the
United States, contact information for the employer diplomat and
information regarding anV allegations of employer abuse received by
the Department of State. 5 Armed with this information, the Department
of State may suspend visas to diplomats and other officials if there is
evidence that they have exploited their domestic employees. 55
Though it appears that at least in regards to migrant workers
accompanying employers, the federal government has taken steps to
offer some protection, the actual effect on domestic worker employment
is unclear. As previously mentioned, due to the private nature of such
employment, detecting and reporting abuse is difficult. Thus, diplomats
who abide by the new requirements on paper may not be fully estopped
from exploiting their employees. Scholars argue that although progress
has been made in this area, more is needed. 56
III. STATE AND LOCAL LAWS

Because oversight and enforcement of federal protection for
domestic workers is difficult to achieve, local and state-level efforts
have proved more successful. The best example of ground-up lobbying
and victory is the state of New York, where the Domestic Workers' Bill
of Rights was recently passed. Other states, like Illinois, and local
governments, like Montgomery County in Maryland have also taken the
initiative to protect domestic employees in lieu of federal labor laws.
Local and state-level protection is preferred to federal law for a
number of reasons. First, ground-up efforts by labor advocacy groups
are more efficient in the face of a local or state legislature, as opposed to
the heavily numbered Congress. Second, due to the smaller number of
domestic workers covered within a county or state, oversight and
implementation of labor laws is administratively easier. Third, local and
state regulation offers more diversity in passing labor laws as it applies
to different states. Not all states and counties employ the same amount
of domestic workers, with states like New York and California undoubtedly ranking higher than others.

54. WWTVPRA, supra note 44, § 203.
55. Id.
56. Chuang, supra note 12, at 1655-56.
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A. New York's Domestic Workers'Bill of Rights
1. Ground-up Lobbying
For the past ten years until the passing of the Domestic Workers'
Bill of Rights, Domestic Workers United (DWU) has tirelessly lobbied
on behalf of domestic employees. It began as an advocacy group for
Caribbean and Latin American domestic workers, and it has now
expanded to collaborate with other groups including those in Africa.
Along with lobbying the New York legislature, DWU also provides
services to domestic workers, such as computer literacy training, nanny
training and leadership skills programs. 5 9 DWU also asserts that it has
won over $500,000 in unpaid wages for domestic workers since 2000.60
The work of DWU in New York is necessary due to the high number of
domestic workers present and the equally high number of domestic
worker abuse.61
On November 21, 2008, DWU testified at New York's State Assembly Committee on Labor about the plights of domestic workers in the
state.62 Some of the persons offering testimony on behalf of DWU were
the Honorable Gale Brewer of the City Council of New York, Professor
Premilla Nadasen from Queens College, Judith Trachtenberg from
Employers for Justice, as well as a number of domestic workers.
Professor Nadasen explained that due to the makeup of the domestic
workforce, that is, poor, uneducated minority women, they have lacked
political representation since the New Deal legislation passed.6 3 She
also argues that the purpose of the bill is to "reestablish that core
principle that has guided US social and economic policy for over half a
century." 64 In effect, the predominant theme before the State Assembly
is that domestic workers deserve treatment equal to any other employee.
57.

History, DOMESTIC WORKERS UNITED, http://www.domesticworkersunited.org/about

us.php (last visited Jan. 19, 2012).
58. Partners,http://www.domesticworkersunited.org/partners.php.
59.

Programs: Nanny Training Program, DOMESTIC WORKERS UNITED, http://www.

domesticworkersunited.org/programs.php (indicating the achieved power of DWU, the nanny
training program is offered by Cornell University's Labor Program). Id.
60.

Resources, DOMESTIC WORKERS UNITED, http://www.domesticworkersunited.org/rig

htsandresources.php.
61. Home is Where the Work is, supra note 5, at 2. Out of 547 domestic workers
interviewed in New York, 33% have experience at least one form of abuse, including verbal and
physical abuse. Id.
62. Id.; see generally Workers' Testimony, supra note 1.
63. Testimony of Domestic Workers Before the New York State Assembly Committee on
Labor, 2008 Leg., 231st Sess. 62, at 3 (N.Y. 2008) (statement of Premilla Nadasen, Professor at

Queens College, City University of New York), http://www.Domesticworkersunited.org/
media/files/207/Nadasen-testimony.pdf.
64. Id. at 5.
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The theme succeeded. The Domestic Workers' Bill of Rights went
into effect on November 29, 201065 and it is the first of its kind. The bill
mandates overtime pay if they work more than a 40-hour workweek or
44 hours if the employee lives in the home, a day of rest every 7 days,
and a cause of action under state law for sexual or racial harassment.
This is essentially the same protection that every employee in the
United States expects and in fact, receives. As a consequence of the bill,
about 200,000 domestic workers67 in the state of New York are entitled
to minimum employment rights.
2. Implementation and Oversight by the Department of Labor
Mindful of the difficulties in oversight and regulation of domestic
employment, state agencies and advocacy groups met and discussed at
length methods of outreach to domestic workers.6 8 The Commissioner
of Labor recognized the unique aspects of domestic labor discussed in
this Note, namely, the private nature of the work, the lack of formal
organization and the fact that most domestic workers are uneducated
migrant women. 69 Thus, the Department of Labor has been creative in
finding ways to inform domestic employees of their rights. One method
is requiring employers to post in their home a small card containing the
domestic workers' rights. Another involves the Department of Labor
directly meeting with advocacy groups, employment agencies and
consulates to ensure that these groups reach the most number of
domestic workers and advise them of their new rights.7 Additionally,
the Department of Labor will make efforts to publicly announce the new
law through press events, magazine announcements and foreign
television. Though it is too soon to tell whether these efforts will
succeed, this type of local coverage should reach more domestic
workers than any federal legislation could. Moreover, there have not
been any claims of preemption of state law, or any other claims based
on the Domestic Workers' Bill of Rights.
65. Workers'Bill ofRights, supra note 20.
66. Id.
67. Home is Where the Work is, supra note 5, at 1-2. The number is based on the 2000
Census and has likely increased since then. Id.
68. Report on OutreachEfforts for Domestic Workers Legislation, N.Y. DEP'T OF LABOR
(Dec. 30, 2010), http://www.labor.ny.gov/legal/ laws/pdf/domestic-workers/report-to-govemoroutreach.pdf [hereinafter N.Y. REPORT].

69. See generally Feasibility of Domestic Worker Collective Bargaining, N.Y. Dep't of
Labor (Nov. 2, 2010), availableat http://www.labor.nygov/legal/laws/pdf/domestic-workers/do
mestic-woprkers-feasibility-study.pdf.
70. Id. at 3.
71. Id.at3-4.
72. Id. at 5.
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B. CurrentEfforts in Illinois
Chicago, the hub of Illinois is comparable to New York City in
terms of having a large educated and well-off population who employs
domestic help. The laws of Illinois regarding domestic labor are similar
to those of other states in that they lack protection. Domestic workers
are not covered under the state's minimum wage law.73 Conversely,
domestic employment is considered to be an "extra hazardous
business" 74 and thus, Illinois' Workers' Compensation Act automatically applies to them. 7 5 Further, Illinois prohibits employers from
forcing domestic workers to accept food or lodging in lieu of wages. 76
In practice, few employers abide by the few regulations implemented to
protect domestic workers.
Following New York's suit, there are arguments being made on
behalf of domestic workers' rights in Illinois. Law students and
employment lawyers are speaking out about the need for protection and
fair labor standards. Recently, new legislation regarding minimum
wage has been introduced in the Illinois General Assembly.78 The bill,
introduced by Senator Kimberly Lightford would, among other things,
strike out the exemption for domestic workers under the current
minimum wage law. 7 As of February 9, 2011, the bill is being referred
for Senate assignment.8 0
73. Minimum Wage Law, ch. 48, 1 1003, 820 ILCS 105/3, § 3(d)(3) (2010). "'Employee'
includes any individual permitted to work by an employer in an occupation, but does not include
any individual permitted to work: . . . [i]n domestic service in or about a private home." Id.
74. Eleanor L. Grossman et al., Employments, Employers and Employees Within Acts, 37
ILL. LAW & PRAC. WORKERS' COMPENSATION

§

17 (2011).

75. Id.
76. Illinois Wage Payment and Collection Act, ch. 48, 39m-9, 820 ILCS 115/9, § 9(4)
(2010). Employee must give written consent "freely" to the deduction of wages. Id.
77. See generally Norma Manjarrez, Protectingthe Unprotected Domestic Worker, ILL.
Bus. L.J. (2010) (arguing that there is a need for new legislation similar to New York's in other
states), available at http://www.law.illinois.edu/bljoumal/post/2010/10/30/Protecting-the-Unpro
tected-Domestic-Worker.aspx (last visited Jan. 19, 2012); Sarah Leberstein et al., Rights Begin
at Home: Defending Domestic Workers' Rights in Illinois, NATIONAL EMPLOYMENT LAW
PROJECT (Mar. 2009) (noting that Illinois does not provide many rights to domestic workers and
that most domestic workers are not aware of the rights they do have), available at
http://nelp.3cdn.net/9fce6a39f4cefd9178_qxm6idn7g.pdf
78. Micah Maidenberg, An Amibitious Minimum Wage Bill for the New General
Assembly, PROGRESS ILL. (Feb. 11, 2011), available at http://www.progressillinois.com/quickhits/content/2011/02/11/ambitious-minimum-wage-bill-new-general-assembly (last visited Jan.
19, 2012).
79. S.B. 1565, 97th Gen. Assembly (Ill. 2011), available at http://www.ilga.gov/
legislation/fulltext.asp?GAID=l1 &SessionID=84&GA=97&DocTypelD=SB&DocNum=1565
&LegID=57471&SpecSess=&Session= (last visited Feb. 19, 2012).
80. Bill Status of S.B. 1565, 97th Gen. Assembly (Ill. 2011), availableat http://ilga.gov/1
egislation/BillStatus.asp?DocNum=1565&GAID= 11&DocTypelD=SB&LeglD=57471&Sessio
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Further support for migrant worker reform emanates from Illinois'
powerful, such as Villanova University School of Law Professor Beth
Lyon and U.S. Senator Dick Durbin. Beth Lyon has been instrumental
in arguing that the United States should adopt the U.N. Migrant Worker
Convention, which provides labor rights and human rights protection
for documented migrant workers. 8 ' She points out that the United States
came very close to ratifying the convention, but has significantly
delayed the process. 82 Beth Lyon has also urged and later congratulated
Senator Durbin on his efforts to encourage Congress to consider
implementing certain human rights treaties.8 3 Specifically, Senator
Durbin spearheaded the Government Accountability Office
investigation into the domestic rights abuses by foreign diplomats. 84
Although I previously argued that federal legislation is not the best
approach to achieving domestic worker protection, these two Illinois
residents may be instrumental in giving local domestic workers a voice.
C. Employment Contracts in Montgomery County, Maryland
State legislatures are not the only avenue for bettering the working
conditions for domestic workers. Equally effective are counties
petitioned by local university students and labor advocacy groups. In
2008, the Montgomery County Council unanimously approved the
"nanny bill," which is intended to enforce certain minimum working
conditions for domestic workers.85 The successful three- ear campaign
culminated in the first law of this type at a county level. 6 Some of the
key players included George Washington University Master of Public
Policy candidates and the coalition CASA of Maryland. A 2006
survey of 286 domestic workers in Montgomery County indicated that
three-fourths never received overtime pay and about half earned below
nlD=84&SpecSess=&Session=&GA=97 (last visited Jan. 19, 2012).
81. Beth Lyon, The Unsigned United Nations Migrant Worker Rights Convention: An
Overlooked Opportunity to Change the "Brown Collar" Migration Paradigm, 42 N.Y.U. J.
INT'L L. & POL. 389, 396-97 (2010).

82. Id. at 407-08. The author further indicates that if the United States does sign the
convention, it will likely contain many limitations and conditions. Id. at 419.
83. Letter from Beth Lyon to U.S. Senator Dick Durbin (Dec. 14, 2009) (on file with
author).
84. Caroline Fredrickson, GAO Report Details Need to Address Domestic Worker Abuse,
HUFFINGTON POST (July 30, 2008), available at http://www.huffingtonpost.com/caroline-fredr
ickson/gao-report-details-need-t_b1 15797.html (last visited Jan. 19, 2012).
85. Ann E. Marimow, Domestic Workers Bill Passes in Montgomery, WASH. POST (July
16, 2008), available at http://casademaryland.org/news-archive/366-07162008 (last visited Feb.
19, 2012).
86. Id.
87. Hiller & Saxtein, supra note 21, at 250.
88. Marimow, supra note 85.
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minimum wage. 89 CASA of Maryland asserts that it has recovered over
$200,000 in unpaid wages in 2006.90
These efforts were well-received by Council members. Marc Elrich,
one of the bill sponsors, stated "I find it incredible that some people will
trust others with their most precious possessions -- their families and
their homes -- but then not fairly treat the employees who perform these
domestic services." 91 The bill indeed treats domestic workers as any
other employee by requiring the employer to provide a written contract
delineating the amount of wages, the amount of time off, any deductions
to be taken, contract period and the employee's rights under the law. 92
Further, the bill mandates minimum accommodations for domestic
workers including a private room to sleep in with a door that can be
locked, reasonable access to a kitchen and reasonable access to a
bathroom. 93 If an employer does not abide by this law, the employee
may file a complaint with the Montgomery County Office of Consumer
Protection, and the employer may be fined for up to $1,000.94 Furthermore, CASA of Maryland continues to reach out to migrant workers
and help connect them with possible employers around the area.
Starting small proved to be successful for domestic workers in
Montgomery County. With the help of a diligent advocacy group,
students and public officials who listened, domestic workers in this
locality now have the same rights as any other employee. The advocacy
group agrees that Maryland generally has employee-favorable labor
laws, but the case of domestic workers was one instance where the
people felt that Montgomery County should do more. 95 CASA of
Maryland is currently involved in other migrant advocacy projects and
continues to lobby the state of Maryland.9 6

89. Wage Theft: How MarylandFails to Protect the Rights ofLow- Wage Workers, 2007
4, http://casademaryland.org/storage/documents/wagetheft.pdf
CASA
OF MARYLAND
[hereinafter Wage Theft].
90. Id. at 8.
91. Marimow, supra note 85.
92. Montgomery County Code § 11-4B(c)(2)-(4), (6), (15), (17) (2010), http://www.
montgomerycountymd.gov/content/ocp/domestic/pdfs/Law.pdf.
93. Id. §§ 11-4B(d)(1)-(3).
94. Frequently Asked Questions, MONTGOMERY COUNTY OFFICE OF CONSUMER
PROTECTION, http://www.montgomerycountymd.gov/ocptmpl.asp?url=/content/ocp/domestic/fa
qs.asp (last visited Jan. 19, 2012).
95. Wage Theft, supra note 89, at 1.
96. Community Organizing & Political Action, CASA OF MARYLAND, available at
http://casademaryland.org/index.php?option=com content&task=view&id=24&Itemid=75 (last
visited Jan. 19, 2012).
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IV. CONCLUSION

Though federal law generally regulates minimum wage, maximum
hours and labor conditions, in the particular case of domestic workers, it
lags behind individual states' efforts. While some critics argue that
change should occur at the federal level,97 local and state legislatures
have proved to be the catalysts for domestic worker rights. The success
stories of New York, Montgomery County in Maryland and the ongoing
progress in Illinois far outweigh any congressional attempt to amend the
current laws.
Furthermore, the fact that the majority of domestic workers originate
from other countries should not be ignored. The fact is that there are
certain conditions in those countries which "push" women toward
migration. 98 International law would thus better address this issue. The
United States has taken a step toward mitigating forced labor trafficking
by enacting the William Wilberforce Trafficking Victims Protection
Reauthorization Act, which requires certain protective procedures for
visa interviews; 99 however, the "sending countries" should also assess
the situation.
A. The Downfalls of FederalLaw
The FLSA includes domestic workers in the term "employee," but it
goes no further. The lack of detail regarding a job that most view as
"women's work" and traditionally done as a choreloo is worrisome. The
reality is that domestic work involves round-the-clock, physically
demanding work upon which many working professionals depend.
Domestic worker Fariba Ahmed testified to working from 6:00 AM to
10:00 PM, and receiving $1.03 per hour, after her employer deducted
Others allege similar conditions. 1 02
money for room and board.
Thouqh the courts have upheld domestic workers' rights to minimum
wage, 0 the focus should be on the majority of voices not heard in the
courtroom.
97. See generally Hiller & Saxtein, supra note 21 (arguing that a new federal agency
should be created to oversee the implementation of labor laws).
98. Joan Fitzpatrick & Katrina R. Kelly, Gendered Aspects of Migration: Law and the
FemaleMigrant, 22 HASTINGS INT'L & COMP. L. REv. 47, 54 (1998).
99. DOS WWTVPRA, supra note 42.
100. Kalsem & Williams, supra note 4, at 188.
101. Hidden in the Home, supra note 3, at 10.
102. See generally Voices of Domestic Workers, DOMESTIC WORKERS UNITED,
http://domesticworkersunited.org/static/voicesof (last visited Mar. 9, 2011); see also Workers'
Testimony, supra note 1.
103. Marshall v. Intraworld Commodities Corp., 24 Wage & Hour Cas. (BNA) 860, 1980
WL 2097, at 3 (E.D.N.Y. 1980); Marshall v. Cordero, 508 F. Supp. 324, 325 (D.P.R. 198 1).
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The NLRA specifically exempts domestic workers from collective
bargaining and union privileges. Again, the prominent reason behind
this is that domestic workers are not traditional employees in a traditional work environment.104 The existing prejudice toward employees
who perform household chores is a reminder that the NLRA began as a
means to protect workers, mostly men, in industrialized professions,
such as the steel and auto industry. The image of a woman working
around the house did not fit and still does not fit in the NLRA. Also, the
fact that most domestic workers are migrant women places them further
outside the realm of protection. 0 5
The WWTVPRA is directly aimed at migrant domestic workers who
accompany public officials, diplomats and U.S. citizens living abroad.
While the recent amendments are intended to offer more protection for
domestic employees, the lack of oversight renders the WWTVPRA
essentially null. Because the employees live and work inside of the
employer's home, their living conditions are entirely hidden from the
outside world. The National Employment Law Project argues that the
Department of Labor should collaborate with advocacy groups to better
identify domestic worker abuse.106
B. The Ability to be HeardLocally
The recent case United States v. Sabhnani portrays a horrific picture
of a domestic employee who was abused for five years by her
employers, without anyone finding out. Samira was repeatedly beaten,
scalded with boiling water at least on three occasions cut with a knife
on her face and body and had her ears mutilated. 07 Samira's visa
allowed her to only work for her employers for a certain period of time,
but she was kept in the United States with an expired passport. 08 When
Samira asked to return to her home in Indonesia, she was severely
mentally abused.109 Samira finally escaped when her employers were
away on vacation, by running into a Dunkin Donuts and pleading that
someone help her." 0 Unfortunately, this may be the case for many other
domestic servants who, unlike Samira, cannot escape and cannot have
their story heard in court.
104.
105.

Smith, supra note 38, at 62-63.
Karla Mari McKanders, The Unspoken Voices of Indigenous Women In Immigration

Raids, 14 J. GENDER RACE & JUST. 1, 37 (2010) ("The Latina female migratory laborer is

stereotyped as migrating to work in domestic and service positions.").
106. Elizabeth Kennedy, The Invisible Corner: Expanding Workplace Rights for Female
Day Laborers, 31 BERKELEY J. EMP. & LAB. L. 126, 154 (2010).

107.
108.
109.
110.
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Efforts at the local and state level have been the main avenue for
domestic workers to gain a voice. Organizations such as DWU in New
York and CASA of Maryland have directly helped domestic employees
fight for their rights, as well as lobby the local and state legislatures.
Knowing who the domestic workers are, how many there are in a
certain area, and what their particular needs are gives local groups an
advantage over federal lawmakers. For example, DWU started out as an
organization of Caribbean, Latin American and African women due to
the fact that most of domestic workers belong to these ethnicities.
Consequently, DWU offers English lessons and computer literacy
classes in order to empower uneducated migrant women. Similarly,
CASA of Maryland has a variety of educational programs, includin
ESOL classes, vocational training and home improvement courses.
Voicing these needs to law professors, students, local council members
and the state legislature has been effective in implementing laws
specific to the needs of the individual communities.

111. Education and Leadership Department, CASA OF MARYLAND, available at http://
www.casademaryland.org/index.php?option=com-content&task=view&id=23&Itemid=74 (last
visited Jan. 19, 2012).
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